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Plaintiffs-appellees challenge the constitutionality of
Amendment 54, now codified as parts of article XXVII1 of the
Colorado Constitution. Voters narrowly passed Amendment 54 in
November 2008, and it became operational on December 31st of
that year. Colo. Const. art XXVIIl, 8 13. Designed to
eliminate “a presumption of impropriety between contributions to
any campaign and sole source government contracts,” the
Amendment prohibits and imposes severe penalties on campaign
donations from those holding sole source contracts to “any
candidate for any elected office of the state or any of its
political subdivisions.” Colo. Const. art XXVIIl, § 15.

The plaintiffs allege a multitude of constitutional
inadequacies that, in total, would render all of Amendment 54
invalid. The plaintiffs range from unions impacted by the
Amendment to the Children’s Hospital to the chief officer of the
Denver Center for the Performing Arts. Although some of the
plaintiffs” arguments are meritless, we agree that many of
Amendment 54°s component parts are unconstitutionally vague,
disproportional, overbroad, or otherwise iInfirm. Indeed, we
find the Amendment’s deficiencies so pervasive that we must
nullify the Amendment in its entirety, leaving article XXVIII of

the Colorado Constitution as it was prior to November 2008.



I. Facts and Procedural History
A. Overview of Amendment 54

We begin by outlining Amendment 54°s additions to the
Campaign and Political Finance Article of the Colorado
Constitution. Section 15 includes both the stated purpose of
the Amendment and its principal rule -- a complete prohibition
of all contributions by contract holders and contributions made
on behalf of contract holders and their immediate family, during
the contract and for two years thereafter, to any candidate for
any office or any political party. Colo. Const. art. XXVIII,
8§ 15. In its entirety, this key provision reads:

Because of a presumption of iImpropriety between

contributions to any campaign and sole source

government contracts, contract holders shall

contractually agree, for the duration of the contract

and for two years thereafter, to cease making, causing

to be made, or inducing by any means, a contribution,

directly or indirectly, on behalf of the contract

holder or on behalf of his or her immediate family

member and for the benefit of any political party or

for the benefit of any candidate for any elected

office of the state or any of 1i1ts political

subdivisions.
Id. The drafters” language combines into a single sentence the
Amendment’s purpose, duration, and ban on contributions, with
language describing its application to various political actors,
contract holders, and contract holders” families.

By comparison, section 16 is more limited. It describes a

publication mechanism designed to inform the public of all sole



source government contracts and their contents.! First, it
instructs the executive director of the department of personnel
to “publish and maintain a summary of each sole source
government contract issued.” Colo. Const. art. XXVIIl, § 16.
Next, 1t requires all holders of sole source contracts to
provide the executive director of the department of personnel a
“Government Contract Summary,” including the names and addresses
of all contracting parties, the nature of the contract, the
estimated contract amount, the dates of the contract period, and
a disclosure of “other information as determined by the

executive director of the department of personnel.” 1d.

1 In its entirety, section 16 reads:

To aid In enforcement of this measure concerning sole
source contracts, the executive director of the
department of personnel shall promptly publish and
maintain a summary of each sole source government
contract issued. Any contract holder of a sole source
government contract shall promptly prepare and deliver
to the executive director of the department of
personnel a true and correct “Government Contract
Summary,” in digital format as prescribed by that
office, which shall 1identify the names and addresses
of the contract holders and all other parties to the
government contract, briefly describe the nature of
the contract and goods or services performed, disclose
the start and end date of the contract, disclose the
contract"s estimated amount or rate of payment,
disclose the sources of payment, and disclose other
information as determined by the executive director of
the department of personnel which i1s not in violation
of federal law, trade secrets or intellectual property
rights. The executive director of the department of
personnel is hereby given authority to promulgate
rules to facilitate this section.
Colo. Const. art. XXVIIlI, 8 16.



Finally, it empowers the executive director to promulgate rules

to facilitate enforcement of these requirements. Id.

Section 17 is better understood as an amalgamation of five
relatively unrelated subsections than as a single, cohesive
constitutional provision. Subsection 1 begins by incorporating
section 15 into all future government contracts. Colo. Const.
art. XXvIill, 8 17(1). It then turns to penalties, stating that:

Any person who intentionally accepts contributions on
behalf of a candidate committee, political committee,
small donor committee, political party, or other
entity, iIn violation of section 15 has engaged in
corrupt misconduct and shall pay restitution to the
general treasury of the contracting governmental
entity to compensate the governmental entity for all
costs and expenses associated with the Dbreach,
including costs and losses involved iIn securing a new
contract if that becomes necessary.

Id. The subsection also extends liability to any bookkeeper for
a contract holder and to any “person acting on behalf of the
governmental entity” i1If that person “obtains knowledge” of a

section 15 violation and “intentionally fails to notify” the

appropriate government officer within ten days.? Id.

2 This Ffinal sentence reads:
IT a person responsible for the bookkeeping of an
entity that has a sole source contract with a
governmental entity, or if a person acting on behalf
of the governmental entity, obtains knowledge of a
contribution made or accepted in violation of section
15, and that person intentionally fails to notify the
secretary of state or appropriate government officer
about the violation 1in writing within ten business
days of learning of such contribution, then that



Turning to the other parts of section 17,3 subsection 2
disqualifies “[a]ny person who makes or causes to be made any
contribution intended to promote or influence the result of an
election on a ballot issue” from holding a sole source contract
related to that issue. Colo. Const. art. XXVIIl, § 17(2).
Subsection 3 states that, “if a contract holder intentionally
violates section 15 or section 17(2), as contractual damages
that contract holder shall be ineligible to hold any sole source
government contract, or public employment with the state or any

of its political subdivisions, for three years.” Colo. Const.

person may be contractually liable in an amount up to
the above restitution.

Colo. Const. art. XXVIIl, 8 17(1).

% Together, the remaining subsections of section 17 state:
(2) Any person who makes or causes to be made any
contribution iIntended to promote or iInfluence the
result of an election on a ballot i1ssue shall not be
qualified to enter 1iInto a sole source government
contract relating to that particular ballot issue.

(3) The parties shall agree that if a contract holder
intentionally violates section 15 or section 17(2), as
contractual damages that contract holder shall be
ineligible to hold any sole source government
contract, or public employment with the state or any
of i1ts political subdivisions, for three years. The
governor may temporarily suspend any remedy under this
section during a declared state of emergency.

(4) Knowing violation of section 15 or section 17(2)
by an elected or appointed official is grounds for
removal from office and disqualification to hold any
office of honor, trust or profit in the state, and
shall constitute misconduct or malfeasance.

(5) A registered voter of the state may enforce
section 15 or section 17(2) by filing a complaint for
injunctive or declaratory relief or for civil damages
and remedies, if appropriate, in the district court.

Colo. Const. art. XXVIIl, 8 17(2)-(5).
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art. XXVIll, 8 17(3). Subsection 4 penalizes any “knowing
violation” of the Amendment by a government official with
removal from office, disqualification from future office, and
other “misconduct or malfeasance” consequences. Colo. Const.
art. XXvIill, 8 17(4). Finally, subsection 5 gives standing to
enforce the Amendment to any registered voter of the state.
Colo. Const. art. XXVIIl, 8 17(5).

Next, section 13 in Amendment 54 replaces the prior version
of section 13 in article XXVIII and amends the effective date of
the new law. Colo. Const. art. XXVIII, §8 13. It maintains that
the Campaign and Political Finance Act remains in effect as it
was on December 6, 2002, with the new Amendment 54 provisions
taking effect on December 31, 2008. 1Id. The section, both pre-
and post-Amendment 54, concludes with: “Legislation may be
enacted to facilitate its operations, but in no way limiting or
restricting the provisions of this article or the powers herein
granted.” 1d.; Colo. Const. art. XXVIIl, § 13 (2003).

Finally, Amendment 54 adds four new definitions to the
existing definitions in article XXVII1Il, section 2. The first
states:

“Contract holder” means any non-governmental party to

a sole source government contract, including persons

that control ten percent or more shares or interest in

that party; or that party"s officers, directors or

trustees; or, iIn the case of collective bargaining
agreements, the Hlabor organization and any political



committees created or controlled by the [labor
organization.

Colo. Const. art. XXVIIl, 8 2(4.5).

Amendment 54 broadly defines immediate family member to
include *any spouse, child, spouse®s child, son-in-law,
daughter-in-law, parent, sibling, grandparent, grandchild,
stepbrother, stepsister, stepparent, parent-in-law, brother-in-
law, sister-in-law, aunt, niece, nephew, guardian, or domestic
partner.”* Colo. Const. art. XXVIIl, § 2(8.5).

Section 2(14.4) provides the crucial definition of sole
source government contract that applies throughout the

Amendment.®> Under Amendment 54, a sole source contract is “any

4 The plaintiffs stressed the fact that this definition of family
does not include uncles. We view this omission not as a
purposeful exception, but as an i1nadvertent drafting error.
° The entire definition reads:
“Sole source government contract” means any government
contract that does not use a public and competitive
bidding process soliciting at least three bids prior
to awarding the contract. This provision applies only
to government contracts awarded by the state or any of
its political subdivisions for amounts greater than
one hundred thousand dollars indexed for inflation per
the United States bureau of labor statistics consumer
price index for Denver-Boulder-Greeley after the year
2012, adjusted every four years, beginning January 1,
2012, to the nearest lowest twenty five dollars. This
amount is cumulative and includes all sole source
government contracts with any and all governmental
entities involving the contract holder during a
calendar year. A sole source government contract
includes collective bargaining agreements with a labor
organization representing employees, but not
employment contracts with individual employees.
Collective Dbargaining agreements qualify as sole

10



government contract that does not use a public and competitive
bidding process soliciting at least three bids prior to awarding
the contract.” Colo. Const. art. XXVIII, 8 2(14.4). To be
considered a sole source contract, the subsection requires that
the cumulative value of all the holder’s contracts with all
government entities for that calendar year exceed $100,000,
indexed to inflation. 1d. The subsection further expands the
definition of sole source contract to include collective
bargaining agreements. In pertinent part:

A sole source government contract includes collective

bargaining agreements with a labor organization

representing employees, but not employment contracts

with individual employees. Collective bargaining

agreements qualify as sole source government contracts

if the contract confers an exclusive representative

status to bind all employees to accept the terms and
conditions of the contract.

Id.

The final subsection provides an expansive definition of
“state or any of its political subdivisions.” Colo. Const.
art. XXVIll, 8 2(14.6). This phrase, which essentially

delineates the scope of the Amendment, includes “the state of
Colorado and its agencies or departments, as well as the
political subdivisions within this state including counties,

municipalities, school districts, special districts, and any

source government contracts iIf the contract confers an

exclusive representative status to bind all employees

to accept the terms and conditions of the contract.
Colo. Const. art. XXVII1l, 8 2(14.4).
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public or quasi-public body that receives a majority of its
funding from the taxpayers of the state of Colorado.” |Id.

Before proceeding, we emphasize the distinction between the
new additions to article XXVIl1I of the Colorado Constitution and
the provisions that existed prior to Amendment 54. The majority
of article XXVI1I1, including the broad purpose statement iIn
section 1 explaining why campaign finance laws are necessary,
remains unaffected by the Amendment. The continued validity of
these older provisions is not at issue. For this reason, we
concern ourselves solely with those changes and additions
wrought by Amendment 54.

B. Procedural Posture
This case represents the consolidation of two facial

challenges filed shortly after the effective date of Amendment

54. The Ritchie plaintiffs® filed a motion for a preliminary

® The “Ritchie plaintiffs” include Daniel Ritchie, a Denver
businessman and philanthropist currently serving as chief
executive officer of the Denver Center for the Performing Arts,
which holds sole source contracts with the City and County of
Denver; Patrick Hamill, the chief executive officer of the
construction company Oakwood Homes, which holds sole source
contracts with multiple special government districts and the
Denver Public Schools, and a board member of two nonprofits with
sole source contracts affected by Amendment 54; Charles V. Brown
Jr., a member of the Denver City Council and board member of
Visit Denver, a nonprofit with an affected sole source contract
with the City of Denver that is responsible for marketing Denver
tourism; Matthew R. Dalton, a director and shareholder for the
law firm Grimshaw & Harring, P.C., which holds multiple sole
source contracts with political subdivisions and special
districts to provide legal services; The Children’s Hospital, a

12



injunction on February 19, 2009, while the Dallman plaintiffs’
filed a motion for a preliminary injunction on March 10, 2009.
Because both groups alleged similar constitutional deficiencies
and sought to enjoin the entire Amendment, the trial court
consolidated the cases.

Specifically, both groups argued that a preliminary
injunction was necessary because Amendment 54 violated their
First Amendment rights to free speech and free association. The
Dallman plaintiffs, who represent organized labor, also alleged
that Amendment 54 violated the single subject requirement, Colo.

Const. art V, 8§ 1(5.5), and that Amendment 54 unfairly singled

renowned children’s hospital with 3,000 full-time employees and
over 2,000 volunteers that holds sole source government
contracts with political subdivisions, including the City of
Denver as part of Medicaid, nursing services, and health care
services; and The Colorado Seminary, a nonprofit organization
that owns the University of Denver, which i1tself holds sole
source government contracts with the state and various
subdivisions including the state, school districts, and Denver
and Jefferson Counties for childhood education, mental health
services, and instructional materials.

" The “Dallman plaintiffs” represent organized labor interests
and include Kerrie Dallman, a registered elector in this state
who serves as the president of the Jefferson County Education
Association and sits on the organization’s small donor
committee; Laurence Botnick, a voter in Denver and former
candidate for the Denver School Board; the School District 14
Classroom Teachers Association, a labor organization through
which the school district’s certified employees negotiate their
collective bargaining agreement among other union functions; the
School District 14 Classroom Teachers Association Political
Action Committee, a political donor committee branch of the
School District 14 Classroom Teachers Association; and the
Aurora Fire Fighters Protection Association, a labor
organization through which the local firefighters negotiate
their collective bargaining agreement with the municipality.

13



out labor organizations holding public collective bargaining
agreements, thereby violating their rights under the Equal
Protection Clause of the Fourteenth Amendment.

At the preliminary injunction hearing, three witnesses
testified for the plaintiffs: Daniel Ritchie, the chairman and
CEO of the Denver Center for Performing Arts (DCPA) and board
member of other nonprofit organizations; Robert Fitzgerald, an
Aurora City Council member running for reelection; and David
Clark, president of School District 14 Classroom Teachers
Association (CTA).

Ritchie testified that he was the chancellor of the
University of Denver for sixteen years. He stated that the
University of Denver, through the graduate school of social
work, has numerous contracts with governmental entities relating
to welfare and child care. DCPA leases and rents property from
Denver, Denver rents one floor of a building from DCPA, and
Denver provides parking spaces for DCPA’s use. Ritchie further
testified that neither board members nor the DCPA itself profits
from 1ts contracts with Denver. Ritchie believed that a
violation of Amendment 54 by the DCPA would end i1ts existence
and have a substantial detrimental effect on the City of Denver
as well. Ritchie made numerous contributions to political
campaigns prior to Amendment 54 but has since only contributed

to federal campaigns.
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Fitzgerald is a member of the Aurora City Council. He was
originally appointed to the city council In 2004 and was seeking
reelection in 2009. Fitzgerald testified that he expected the
election to be highly competitive and speculated that he would
need to raise about $50,000 for his campaign to be effective.

He declined to let a friend work as his treasurer because he was
afraid of subjecting another individual to liability under
Amendment 54. Fitzgerald testified that he was having trouble
raising funds, claiming that many potential contributors were
unsure of Amendment 54°s reach and would not contribute until
this case was decided. He also testified that he would have
taken contributions from union political action committees
(PACs), but, under Amendment 54, union PACs are prohibited from
contributing to his campaign. Fitzgerald was also unsure of
which specific individuals are barred from contributing, mainly
due to the i1ncomplete state database of sole source government
contractors.

Clark i1s the president of a labor organization, the CTA,
which has a collective bargaining agreement with the state.
Clark testified that, because of i1ts collective bargaining
agreement, the CTA was a sole source government contractor under
Amendment 54. The CTA formed a PAC to support candidates for
the school board through endorsements and financial

contributions. Clark testified that the PAC does not contribute

15



to any candidates for office other than school board members.
Prior to Amendment 54, individual union members contributed
funds to the PAC that were then used to support favored
candidates. Clark testified that the CTA wanted to contribute
to school board candidates in November of 2009, but Amendment 54
prohibited any contribution from the PAC.

On August 12, 2009, the trial court issued a preliminary
injunction enjoining the enforcement of all but section 16 of
Amendment 54. The trial court found that the Amendment facially
violated “the rights of free speech and association guaranteed
by the First Amendment to the Constitution of the United
States.” The trial court’s primary reason for striking the
Amendment rested in i1ts overbreadth, which *“permeate[d] the
[A]lmendment” but was especially troublesome in sections 2(8.5),
15, 17(1), and 17(4). The trial court also found several
subsections void for vagueness and struck down section 17(2)’s
prohibition on contributing to ballot measures because it
unconstitutionally chilled First Amendment rights. Regarding
claims specific to the Dallman plaintiffs and labor unions, the
trial court concluded that there was “simply no legitimate
reason for the government to impose greater restrictions on the

First Amendment interests of public sector unions.”
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Consequently, it struck Amendment 54°s labor organization
provisions for violating the First and Fourteenth Amendments.®
I1. Standard of Review
The trial court rendered its findings through the lens of a
preliminary injunction, structuring its written decision around
the six elements a court must consider before issuing a

preliminary injunction.® See Rathke v. MacFarlane, 648 P.2d 648,

8 The trial court dismissed the Dallman plaintiffs® claim

that Amendment 54 violated the single subject requirement
because the objectors failed to appeal the title decision to the
state title board within seven days. 8 1-40-107, C.R.S. (2009).
The Dallman plaintiffs do not question this ruling on appeal,
and we affirm the trial court’s dismissal.

Similarly, the trial court held that the $100,000 threshold
level required to qualify as a sole source government contract
in section 2(14.4) did not apply to collective bargaining
agreements for two reasons, both based in the Amendment’s
drafting. First, the $100,000 requirement preceded the two
sentences specifically including collective bargaining
agreements and makes no mention of them. Second, section
2(14.4) definitively states that “[c]ollective bargaining
agreements qualify as sole source government contracts if the
contract confers an exclusive representative status to bind all
employees to accept the terms and conditions of the contract;”
so qualifying as a sole source contract requires only exclusive
status and is in no way contingent on any monetary threshold.

In any case, this holding does not affect our analysis today
because we strike any and all application to labor organizations
for separate First and Fourteenth Amendment reasons.

® The six elements a court must consider in issuing a preliminary
injunction are:

(1) a reasonable probability of success on the

merits;

(2) a danger of real, immediate, and irreparable
injury which may be prevented by injunctive
relief;

(3) that there 1is no plain, speedy, and adequate
remedy at law;

17



653-54 (Colo. 1982); Kourlis v. Dist. Ct., 930 P.2d 1329, 1335

(Colo. 1997). Usually, we review the grant or denial of
injunctive relief for an abuse of discretion, deferring to the
factual judgment of the trial court, Rathke, 648 P.2d at 53, but
here we review this facial challenge de novo because ‘“the i1ssue
being reviewed concerns only legal, rather than factual

questions.” State ex rel. Salazar v. Cash Now Store, Inc.,

31 P.3d 161, 164 (Colo. 2001).
The first element of the preliminary injunction analysis,
and the most important in the case at bar, Is “a reasonable

probability of success on the merits,” which requires the court
to substantively evaluate the issues as it would during trial.
Rathke, 648 P.2d at 54. Thus, the vast majority of the trial
court’s decision and the sole issue raised on appeal concerns
the merits of the case, which the trial court evaluated from the
same perspective and with the same effect in the hearing as it
would at trial. See C.R.C.P. 65(a)(2) (allowing consolidation

of a preliminary injunction hearing with the actual trial and,

if consolidation is not possible, directing that the hearing

(4) that the granting of a preliminary injunction
will not disserve the public iInterest;
(5) that the balance of equities favors the
injunction; and
(6) that the injunction will preserve the status quo
pending a trial on the merits.
Rathke, 648 P.2d at 653-54 (internal citations omitted).
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record become part of the trial record without repetition of the
evidence).'°

We note that, while we review this appeal of the trial
court’s preliminary injunction according to the six Rathke
elements, our substantive findings on the merits of the case
would not differ if reviewed iIn the context of a permanent
injunction. “The standard for a preliminary injunction is
essentially the same as for a permanent injunction with the
exception that the plaintiff must show a likelthood of success

11

on the merits rather than actual success. Amoco Prod. Co. v.

Vill. of Gambell, 480 U.S. 531, 546 n.12 (1987); see also City

of Golden v. Simpson, 83 P.3d 87, 96 (Colo. 2004). Thus, while

we review preliminary injunctions for likelihood of success on

the merits and permanent injunctions for actual success on the

10 citing C.R.C.P. 65(a)(2) (2009), the trial court raised the
question of whether the materials, evidence, and arguments
submitted at the preliminary injunction hearing could be
consolidated with the trial on the merits. The State objected;
hence, our review of the record takes place in the context of a
preliminary injunction rather than a permanent injunction.
11 Aside from the trial court assessing the merits of the case
rather than a likelthood of success on the merits, the elements
of a permanent injunction simply eliminate irrelevancies from
the Rathke preliminary injunction elements.
A party seeking a permanent iInjunction must show that:
(1) the party has achieved actual success on the
merits; (2) irreparable harm will result unless the
injunction is issued; (3) the threatened 1Injury
outweighs the harm that the injunction may cause to
the opposing party; and (4) the injunction, if issued,
will not adversely affect the public interest.
Langlois v. Bd. of County Comm®"rs, 78 P.3d 1154, 1158 (Colo.
App. 2003).
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merits, the legal criteria and analytical process are
essentially the same. See C.R.C.P. 65(a)(2) (stating that, when
the evidence admitted i1s identical, success on the merits is
defined according to the issue’s underlying legal rules).

We apply these basic rules to each of the different issues
presented on appeal. Each constitutional challenge to Amendment
54 has its own unique analytical framework and corresponding
standard of review. Therefore, we devote the following three
sections to addressing each of the issues the plaintiffs
present.

I1l1. Contribution Limits under Buckley

We first consider whether Amendment 54”s absolute ban on
contributions from sole source contractors iIs constitutional
under the First Amendment,!? which provides that the government
“shall make no law . . . abridging the freedom of speech.” U.S.
Const. amend. 1. We must examine Amendment 54°s contribution
ban using the United States Supreme Court’s case law specific to
this type of First Amendment restriction.

We begin by distinguishing contribution limits, at issue

here, from expenditure limits. See Citizens United v. Fed.

Election Comm”’n, No. 08-205, slip op. at 40 (U.S. Jan. 21,

12 In this Part we do not address the contribution bans imposed
on labor organizations or Amendment 54”s prohibition on
contributions to ballot issues. We discuss these provisions in
Parts V and VI, respectively.
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2010); McConnell v. Fed. Election Comm”’n, 540 U.S. 93, 134-35

(2003) (overruled by Citizens United, slip op. at 50, as applied

to independent campaign expenditures but not as applied to
campaign contributions). In this context, expenditures comprise
money spent directly advocating for or against a particular

issue or candidate. Citizens United, slip op. at 44 (“By

definition, an independent expenditure is political speech
presented to the electorate that is not coordinated with a
candidate.”). Thus, expenditure limits are a direct restraint
on an individual’s ability to express his or her position and
are subject to strict scrutiny. 1d. at 40; Buckley, 424 U.S. at
44-45_. Conversely, campaign contributions encompass money given
to a candidate or party, who then determines how it will be
spent. Contribution limits only implicate the right to
associate and approve of another’s message and, therefore, are
subject to a lower standard of scrutiny, though the Supreme
Court has still termed it an “exacting standard.” Nixon V.

Shrink Mo. Gov’t PAC, 528 U.S. 377, 386-87 (2000). Moreover,

expenditures and contributions differ in their potential for a
corrupting influence. Th