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Whether the THSS provider wages and beﬁeﬁts that will result from the -
implementation of Section 12306.1(d)(6) will be inconsistent with Medicaid’s
mandated quality of care, and will not be sufficient to enlist enough IHSS
providers so that care and services under Medi-Cal are available at least to the
extent that such care and services are available to the general popuiation in the
geographic area, in violation of the federal Medicaid Act, 42 U.S.C.
§1396a(a)(30)(A);

Whether the implementation of Section 12306.1(d)(6) will violate the rights of
Plaintiffs Mikesha Martinez, Dominguez, Alex Brown, Donna Brown, Lipton,

Meyer, Gordon, Ayers, Sheppard, and Andy Martinez, and class members to be

- free from discrimination on the basis of their disability under the ADA, 42 US.C.

§12132, by forcing disabled individuals who could otherwise remain in their
homes to enter nursing homes or other residential institutions.

Whether the implementation of Section 12306.1(d)(6) will violate the rights of
Plaintiffs Mikesha Martinez, Dominguez, Alex Brown, Donna Brown, Lipton,
Meyer, Gordon, Ayers, Sheppard, and Andy Martinez, and class members to be
free from discrimination on the basis of their disability under Section 504 of the
Rehabilitation Act, 29 U.S.C. §794(a), by forcing disabled individuals who could
otherwise remain in their homes to enter nursing homes or other residential

institutions.

Plaintiffs Mikesha Martinez, Dominguez, Alex Brown, Donna Brown, Lipton, Meyer,
Gordon, Ayers, Sheppard, and Andy Martinez will fairly and adequately répresent and protect the
interests of the Plaintiff Class. Plaintiffs have retained counsel competent and experienced in complex
class actions and federal civil rights litigation. Plaintiffs Mikesha Martinez, Dominguez, Alex Brown,
Donna Brown, Lipton, Meyer, Gordon, Ayers, Sheppard, and Andy Martinez’s interests are co-extensive
with those of class members, and are not antagonistic to them.

Plaintiffs Mikesha Martinez, Dominguez, Alex Brown, Donna Brown, Lipton, Meyer,

Gordon, Ayers, Sheppard, and Andy Martinez’s claims are typical of class members’ claims. Like other
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class members, they are currently receiving IHSS services and their IHSS providers’ wages and benefits
may be reduced as a result of Section 12306.1(d)(6). Like other class members, they face a substantial
risk of irreparable harm as a result of State Defendants’ conduct.

68. Class certification of the First, Second, Third, and Fourth Claims for Relief against State
Defendants is appropriate pursuant to Fed. R. Civ. P. 23(b)(1)(A) because the prosecution of separate
actions by individual class members would create a risk of inconsistent or varying adjudications with
respect to individual qlasé members that would establish incompatible standards of éonduct for the party
opposing the class. _ |

69. Class certification of the First, Second, Third, and Fourth Claims for Relief against State
Defendants is appropriate pursuant to Fed. R. Civ. P. 23(b)(1)(B) because the prosecution of separate
actions by individual class members would create a risk of adjudicatibns with respect to individual class
members that would, as a practical matter, be dispositive of the interests of thé other members not
I?arties to the adjudications. | |

70. Class certification of the First, Second, Third, and Fourth Claims for Relief is appropriate
pursuant to Fed. R Civ. P. 23(b)(2) because State Defendants have acted or refused to act on grounds

generally applicable to the Class, making appropriate declaratory and injunctive relief with respect to

Plaintiffs Mikesha Martinez, Dominguez, Alex Brown, Donna Brown, Lipton, Meyer, Gordon, Ayers,

Sheppard, and Andy Martinez and the Plaintiff Class as a whole.
Allegations Related to-Claims Against Fresno County Defendants

71.  Plaintiffs Mikesha Martinez, Alex Brown, and Andy Martinez bring the Third and Fourth
Claims for Relief as a class action, pursuant to Fed. R. Civ. P. 23(a), (b)(1), and/or (b)(2), on behalf of
themselves and the following Plaintiff Class, against Defendants Fresno County and Fresno County In-
Home Supportive Services Public Authority (hereinafter “Fresno County Defendants™):

All IHSS consumers residing in Fresno County.

72.  Plaintiffs Mikesha Martinez, Alex Brown, and Andy Martinez are members of the
Plaintiff Class on whose behalf the Third and Fourth Claims for Relief are brought against Fresno

County Defendants.
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73.  The Plaintiff Class consists of thousands of individuals and is therefore so nﬁmerous that
joinder of all members is impracticable.

74.  Common questions of law and fact predominate over any questions affecting individual
class members. Questions of law and fact -common to members of the Plaintiff Class as a whole inélude,
but are not limited to, the following: }

a. Whether the reduction of the IHSS wage from $10.25 per hour to $9.50 per hour
and the THSS benefits rate from $.85 per hour to $.60 per hour will violate the
rights of Plaintiffs Mikesha Martinez, Alex Brown, and Andy Martinez, and class
members to be free from discrimination on the basis of their disability under the
ADA', 42 U.S.C. §12132, by forcing disabled individuals who could otherwise
remain in their homes to enter nursing homes or other residential institutions.

d. Whether the reduction of the IHSS wage from $10.25 per hour to $9.50 per hour

| and the IHSS benefits rate from $.85 per hour to $.60 per hour will violate the
rights of Plaintiffs Mikesha Martinez, Alex Brown, and Andy Martinez, and class
members to be free from discrimination on the basis of their disability under
Section 504 of the Rehabilitation Act, 29 U.S.C. §794(a), by forcing disabled
individuals who could otherwise remain in their homes to enter nursing homes or
other residential institutions.

75.  Plaintiffs Mikesha Martinez, Alex Brown, and Andy Martinez will fairly and adequately
represent and protect the interests of the Plaintiff Class. Plaintiffs have retained counsel competent and
experiencedb in complex class actions and federal civil rights litigation. Plaintiffs Mikesha Martinez,
Alex Brown, and Andy Martinez’é interests are co-extensive with those of class members, and are not
antagonistic to them.

76. Plaintiffs Mikesha Martinez, Alex Brown, and Andy Martinez’s claims are typical of
class members’ claims. Like other class members, they are currently receiving IHSS services and their
IHSS providers’ wages and benefits may be reduced as a result of Section 12306.1(d)(6). Like other
class members, they face a substantial risk of irreparable harm as a result of Fresno County Defendants’

conduct.
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77.  Class certification of the Third and Fourth Claims for Relief against Fresno County
Defendants is appropriate pursuant to Fed. R. Civ. P. 23(b)(1)(A) because the prosecution of separate
actions by individual class members would create a risk of inconsistent or varying adjudications with
respect to individual class members that would establish incompatible standards of conduct for the party
opposing the class.

78.  Class certification of the Third and Fourth Claims for Relief agaiﬁst Fresno County
Defendants is appropriate pursuant to Fed. R. Civ. P. 23(b)(1)(B) because the prosecution of separate
actions by individual class members would create a risk of adjudications with respect to individual class
members that would, as a practical matter, be dispositive of the interests of the other members not
parties to the adjudications.

79.  Class certification of the Third and Fourth Claims for Relief is appropriate pursuant to
Fed. R. Civ. P. 23(b)(2) because Fresno County Defendants have acted or refused to act on grounds
generally applicable to the Class, making appropriaté declaratory and injunctive relief with respect to
Plaintiffs Mikesha Martinez, Alex Brown, and Andy Martinez, and the Plaintiff Class as a whole.

FIRST CLAIM FOR RELIEF
(Violation of 42 U.S.C. §1396a(a)(30)(A)/Supremacy Clause,

Brought By Plaintiffs UHW, ULTCW, Local 521, and California State Council On Behalf Of
Themselves And By Plaintiffs Mikesha Martinez, Dominguez, Alex Brown, Donna Brown, Lipton,
Meyer, Gordon, Ayers, Sheppard, And Andy Martinez On Behalf Of Themselves And On Behalf Of The
Class, Against State Defendants)

80.  Plaintiffs reallege and incorporate by reference all preceding paragraphs as if fully set
forth herein.

81.  The federal Medicaid Act, 42 U.S.C. §1396a(a)(30)(A), requires, in relevant part, that a
state Medicaid plan:

provide such methods and procedures relating to the utilization of, and the payment for,
care and services available under the plan . . . as may be necessary . . . to assure that
payments are consistent with efficiency, economy, and quality of care and are sufficient to
enlist enough providers so that care and services are available under the plan at least to
the extent that such care and services are available to the general population in the
geographic area . . . .

¢ 8. 42US.C. §1396a(a)(30)(A) mandates that states consider the effect of any proposed

changes to provider payments upon the efficiency, economy, quality of care, and access to services
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before making changes in those payments. See Orthopaedic Hospital v. Belshe, 103 F.3d 1491, 1496

(9th Cir. 1997) (in setting rates states must consider effect upon efficiency, economy, quality of care, and
access, including through reliance on “cost studies . . . that provide reliable data”).

83.  In enacting Section 12306.1(d)(6), the California Legislature did not give the required
consideration to or conduct the required analysis of the effect of Séction 12306.1(d)(6) on efficiency,
economy, quality of care, and access to services prior to its enactment. Instead, Section 12306.1(d)(6)
was enacted solely for budgetafy reasons.

84.  Section 12306.1(d)(6) therefore conflicts with, and is preempted by, 42 U.S.C.
§1396a(a)(30)(A).

85.  If the State Defendants implement Section 12306.1(d)(6), their conducf will cause

irreparable injury to Plaintiffs and the Plaintiff Class.

SECOND CLAIM FOR RELIEF
(Violation of 42 U.S.C. §1396a(a)(30)(A)/Supremacy Clause,

Brought By Plaintiffs UHW, ULTCW, Local 521, And California State Council On Behalf Of
Themselves and By Plaintiffs Mikesha Martinez, Dominguez, Alex Brown, Donna Brown, Lipton,
Meyer, Gordon, Ayers, Sheppard, And Andy Martinez On Behalf Of Themselves And On Behalf'Of The
Class, Against State Defendants)

86.  Plaintiffs reallege and incorporate by reference all preceding paragraphs as if fully set
forth herein.

87.  The federal Medicaid Act, 42 U.S.C. §1396a(a)(3 0)(A), requires that states’ provider
payments be “consistent with efficiency, economy, and quality of care and . . . sufficient to enlist enough
providers so that care and services are available under the plan at least to the extent that such care and
services are available to the general population in the geographic area.”

88.  The IHSS provider wages and benefits that would result from the implementation of
Section 12306.1(d)(6) would not be cpnsistent with Medicaid’s mandated quality of care.

89. The IHSS provider wages and benefits that would result from the implementation of
Section 12306.1(d)(6) would not be sufficient to enlist enough IHSS providers so that care and services

under Medi-Cal were available at least to the extent that such care and services were available to the

general population in the geographic area.
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90.  Section 12306.1(d)(6) therefore conflicts with, and is preempted by, 42 U.S.C
§1396a(a)(30)(A).
91, Ifthe State Defendants implement Section 12306.1(d)(6), their conduct will cause
irreparable injury to Plaintiffs and the Plaintiff Class.
THIRD CLAIM FOR RELIEF

(Violation of 42 U.S.C. §12132/42 U.S.C. §1983/Supremacy Clause, :
Brought By Plaintiffs Mikesha Martinez, Dominguez, Alex Brown, Donna Brown, Lipton, Meyer,
Gordon, Ayers, Sheppard, And Andy Martinez On Behalf Of Themselves And On Behalf Of The Class,
Against State Defendants And Fresno County Defendants)

92.  Plaintiffs reallege and incorporate by reference all preceding paragraphs as if fully set
forth herein.

93.  The Americans with Disabilities Abt (“ADA”), 42 U.S.C. §12132, provides that “no
qualified individual with a disability shall, by reason of such disability, be excluded from participation in
or be denied the benefits of the services, programs, or activities of a public enﬁty, or be subjected to
discrimination by any such entity.”

94.  The unjustified isolation of persons with disabilities in institutions constitutes a form of
discrimination prohibited by 42 U.S.C. §12132.

9s. Plaintiffs Mikesha Martinez, Dominguez, Alex Brown, Donna Brown, Lipton, Meyer,

Gordon, Ayers, Sheppard, and Andy Martinez are qualified individuals with disabilities within the

|| meaning of the ADA, and are recipients of IHSS services from a public entity.

96.  The implementation of Section 12306. 1(d)(6) and the reduction of wages and benefits for
THSS providers, including in Fresno County, would violate 42 U.S.C. §12132 by creating a substantial
risk that Plaintiffs Mikesha Martinez, Dominguez, Alex Brown,vDonna Brown, Lipton, Meyer, Gordon,
Ayers, Sheppard, and Andy Martinez will be unable to find THSS providers and will, as a result, be
forced to enter hursing homes or other institutional facilities, despite their desire and ability to remain in
their homes.

97. It would cost the Medi-Cal program more money to provide care for Plaintiffs Mikesha
Martinez, Dominguez, Alex Brown, Donna Brown, Lipton, Meyer, Gordon, Ayers, Sheppard, and Andy

Martinez in nursing homes or other institutional facilities than it would cost to provide THSS services
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that would permit Plaintiffs Mikesha Martinez, Dominguez, Alex Brown, Donna Brown, Lipton, Meyer,
Gordon, Ayers, Sheppard, and Andy Martinez to remain in their homes. |

98.  The implementation of Section 12306.1(d)(6) and the reduction of wages and benefits for
THSS providers, including in Fresno County, would deprive Plaintiffs Mikesha Martinez, Dominguez,
Alex Brown, Donna Brown, Lipton, Meyér, Gordon, Ayers, Sheppard, and Andy Martinez of their rights
under 42 U.S.C. §12132 to be free from discrimination based on their disability.

 99.  Section 12306.1(d)(6) and the Fresno County wage and benefit rate reduction therefore
conflict with, and are preempted- by, 42 U.S.C. §12132.

100. The implementation of Section 12306.1(d)(6) and the reduction of wages and benefits for
IHSS providers, including in Fresno County, would cause irreparable injury to Plaintiffs and the Plaintiff |
Class. |

FOURTH CLAIM FOR RELIEF
(Violation of 29 U.S.C. §794(a)/42 U.S.C. §1983/Supremacy Clause,
Brought By Plaintiffs Mikesha Martinez, Dominguez, Alex Brown, Donna Brown, Lipton, Meyer,
Gordon, Ayers, Sheppard, And Andy Martinez On Behalf Of Themselves And On Behalf Of The Class,
" Against State Defendants And Fresno County Defendants)

101.  Plaintiffs reallege and incorporate by reference all preceding paragraphs as if fully set
forth herein.

‘102. Section 504 of the Rehabilitation Act, 29 U.S.C. §794(a), provides that “[n]o otherwise
qualified individual with a disability . . . shall, solely by reason of her or his disability, . . . be subjected
to discrimination under any program or activity receiving Federal financial assistance.” '

103. The unjustified isolation of persons with disabilities in institutions constitutes a form of
discrimination prohibited by 29 U.S.C. §794(a).

104. Plaintiffs Mikesha Martinez, Dominguez, Alex Brown, Donna Brown, Lipton, Meyer,
Gordon, Ayers, Sheppard, and Andy Martinez are qualified individuals with disabilities within the
meaning of the Rehabilitation Act, and are recipients of THSS services pursuant to a program receiving
federal financial assistance.

105. Section 12306.1(d)(6) and the Fresno County Defendants’ reduction of wages and

benefits for IHSS providers in Fresno County, if implemented, will violate 29 U.S.C. §794(a) by creating
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a substantial risk that Plaintiffs Mikesha Martinez, Dominguez, Alex Brown, Donna Brown, Lipton,
Meyer, Gordon, Ayers, Sheppard, and Andy Martinez will be unable to find IHSS providers and will, as
a result, be forced to enter nursing homes or other institutional facilities, despite their desire and ability
to remain in their homes.

106. It would cost the Medi-Cal program more money to provide care for Plaintiffs Mikesha
Martinez, Dominguez, Alex Brown, Donna Brown, Lipton, Meyer, Gordon, Ayers, Sheppard, and Andy
Martinez in nursing homes or other institutional facilities than it would cost to provide IHSS services
that would permit Plaintiffs Mikesha Martinez, Dominguez, Alex Brown, Donna Brown, Lipton, Meyer,
Gordon, Ayers, Sheppard, and Andy Martinez to remain in their homes.

107. Implementation of Section 12306.1(d)(6) and the reduction of wages and benefits for
THSS providers, including in Fresno County, would deprive Plaintiffs Mikesha Martinez, Dominguez,
Alex Brown, Donna Brown, Lipton, Meyer, Gordon, Ayers, Sheppard, and Andy Martinez of their rights
under 29 U.S.C. §794(a) to be free from discrimination based on their disability.

108. Section 12306.1(d)(6) and the Fresno County wage and benefit rate reduction therefore
conflict with, and are preempted by, 29 U.S.C. §794(a).

109. Implementation of Section 12306.1(d)(6) and the reductién of wages and benefits for
IHSS providers, including in Fresno County, would cause irreparable injury to Plaintiffs and the Plaintiff |
Class.

PRAYER FOR RELIEF

WHEREFORE, all Plaintiffs on behalf of themselves, and Plaintiffs Mikesha Martinez,
Dominguez, Alex Brown, Donna Brown, Lipton, Meyer, Gordon, Ayers, Sheppard, and Andy Martinez
on behalf of all members of the Plaintiff Class, pray that the Court:

1) Enter a preliminary.injunction, pending a decision on the merits, that (1) enjoins the State

Defendants from taking any action (a) to implement Section 12306.1(d)(6) by reducing

* the maximum wage of THSS providers that the State will help fund to $9.50 per hour and
the maximum benefit rate of IHSS providers that the State will help fund to $.60 per
hour, or (b) to approve or implement any county IHSS rate decreases adopted pursuant to

Section 12306.1(d)(6), and (2) enjoins the Fresno County Defendants from taking any
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2)
3)

4)
5)

6)

7)

8)

9

action to implement a wage and benefit reduction for Fresno County THSS providers, and
conditionally certify the proposed classes for the purpose of such relief;

Certify this action as a class action on behalf of the proposéd Plaintiff Classes;
Designate Plaintiffs Mikesha Martinez, Dominguez, Alex Brown, Donna Brown, Lipton,
Meyer, Gordon, Ayers, Sheppard, and Andy Martinez as Representatives of the Plaintiff
Classes;

Designate Plaintiffs’ counsel as Counsel for the Plaintiff Classes;

Enter a declaratory judgment that the enactment and implementation of Section
12306.1(d)(6) is preempted by the Medicaid Act, 42 U.S.C. §13962(2)(30)(A), the ADA,
42 U.S.C. §12132, and the Rehabilitation Act, 29 U.S.C. §794(a);-

Enter a declaratory judgment that the enactment and implementation of Section
12306.1(d)(6), including the reduction of wages and benefits for IHHSS providers in
Fresno County, will deprive Plaintiffs Mikesha Martinez, Dominguez, Alex Brown,

Donna Brown, Lipton, Meyer, Gordon, Ayers, Sheppard, and Andy Martinez of their

rights under the ADA, 42 U.S.C. §12132, and the Rehabilitation Act, 29 U.S.C. §794(a),

to be free from discrimination based on their disability;

Issue a permanent injunction prohibiting the State Defendants from implementing Section
12306.1(d)(6) including by approving any county rate decreases, and prohibiting the
Fresno County Defendants from irhplementing a wage and benefit reduction for Fresno
County IHSS providers;

Award Plaintiffs their costs and expenses, including reasonable attorney’s fees, expert
witness fees, and costs of suit; and

Award such other further and additional relief as the Court may deem just and proper.
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Dated: May 26, 2009

STEPHEN P. BERZON (SBN 46540)
SCOTT KRONLAND (SBN 171693)
STACEY M. LEYTON (SBN 203827)
PEDER J. THOREEN (SBN 217081)
ANNE N. ARKUSH (SBN 254985)
Altshuler Berzon LLP

By: /A\’%/( /%_/

Anne N. Arkush
Attorneys for Plaintiffs
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